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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Consolidated Communication Consultant : 
Services. Inc. for the Chicago Housing : 
Authority : 

N6- 
Illinois Bell Telephone Company 

. II., 
CornplaInt as to overbilling on Centrex : 
contract in Chicago, Illinois. 

99-042s 

. . 

HEARING EXAMINFR’S PROPOSE0 ORDER 

0y the CornmIssion: 

I. PROCEDURAL HISTORY 

On August 25, 1999, Consolidated Communlcatioh Consulting Services, Inc. 
(YIonsolidatedu), on behalf of the Chicago Housing Authority (‘CHA” or 
“Complainant”) , filed a Complaint against Illinois Belt Telephone Company id/b/a 
Ameritech, Illinois (“Arneritech” or “Respondent”), alleging “overbilling” for Centrex 
services procured by CHA fmm Ameritech pursuant to a contract behveen the parties, 
CHA requests a refund of “mileage charges” (minus a specified offset) associated with 
certain Centrex lines provided pursuant to the contract over a 57-month pet’iad, CHA 
also requests a refund of applicable taxes and an award of Interest, pursuant to 83 Ill. 
Adm. Code Sec. 73&70(h)(l)&(2). 

An evidentiary hearing was conducted by a duly authorized Hearfng Examiner in 
the offices of the Commission in Chicago, lllinols on May 2. 2000. Both paI%s were 
represented by counsel. CHA presented testimony by Yvonne Cotiee, a 
telecommunications manager for CHA, and Thomas M. Pollina, a ConsUltant with 
Consolidated. Ameritech presented the testimony of Paul Palley, an Ameritech 
account service admlnlstrator, and Anthony Wigan, an Ameritech account manager 
wlth responsibility for the CHA account. At the conclusion of that hearing, the record 
was closed and marked “heard arid taken.” 

II. EVIDENCE AND POSITIONS OF THE PARTIES 

Under tar&s filed with the Commission by Ameritech. centrex SeWiCe is “a local 
exchange telecommunications service, provided by a telecommunicafions @em 

’ CHA is the real party in interest in lhls docket. Consolidated is a consultanl hired by CHA; its right6 and 
obligations are not involved here. Accordingly. L: II references lo “Complainant” pertain solely la CHA. 
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located In a telephone company central office, which controls the switohin9 of: [a) 
Calls from the exchange network to the Centrex Ilnes, [b] Calls from the Csntrex lines 
to the exchange network, [c] “Intercommunicating calls belween Ameritech Centrex 
lines.” III.C.C. No.19, Part 5, Section 1’ (entered into evidence as Complainant’s Exh. 
4). intercommunicating (“intercom*~ C&Z are placed from one line within a customer’s 
Centrex System to another line in that system, The calling party enjoys the 
convenience of initiating an intercom call by dialing only the last four digits of the 
called party’s assigned line number, rather than the larger number of digits that Would 
be required for a call uflliing the public exchange network. 

Complainant and Respondent executed a document entitled “Agreement For 
Ameriiech Centrex &IV& between Atneritech And the Chicago Housing Authority” 
(“Contract”) on June 30, 1994. Amer. Exh. 3, Sch. I. The Contract contemplates 
“activation of 1,035 Centrex voice lines” and a charge af $6.50 for each additional 
Centrex voice line. Id., at 2-3. Ameiiech states that the number of Centrex voloe 
lines activated during the time period relevant to this proceeding grew to 
appmxlmately 2000. Amer. Exh. 1 .O. at 4. CHA estimates that the correct number of 
lines is appmtimetely 2200. CHA Exh. 2, at 3; 

CHA’s Centrex is furnished through a !swltch in Ameritech’s Calumet central 
offlce. Ameritech Exh. 3, at 4. The Contract provides that “channeP’ charges 
(generally referred to by the patties as “mileabe” charges) shall apply to any Centrex 
line physically located outside the boundaries served by the Calumet off&e. Id., Sch. 
1, para. 4.3. The mileage charge is a prddetennined monthly per-line charge, Tr. 84 
(Palley), and does not vary with usage. Id, 85 (Palley), Arneritech maintains that 
mileage charges compensate Ameritech “for transporting calls to and from the many 
Cl% offices sewed by other switches [i.e., off&s other than Calumet].” Ameritech 
Exh. 3, at 4. 

The CHA oontends that 360 of the lines provided under the Cantrae? Were 
unable to receive intercom calls from other stations on CHA’s Centrex system. 
Am&tech states that CHA witness Coutee “first raised the subject at a meeting In the 
fall of 1998.’ Ameritech Exh. 3, at 5. Thereafter, by letter dated November 12. 1998, 
Consolidated (on behalf of Q-IA) identified “more than 500” Centrex lines which could 
not receive intercom calls from other Centrax stations. /d. As a result of a subsequent 
Ameritech investigation, Ameritech determlned that 360 Centrex stations ‘Were not 
correctly build into the Centrex dlaling plan.” Id.. at 7. Ameritech thus confirmed that 
those lines could initiate, but not receive, intercom calls. Id., 7-8. Ameritech resolved 
the problem as of March 8, 1999, by maklng changes *to translation tables 
programmed into the switch.” Id., at 8. 

As a result of the foregoing, Ameritech issued a $2694.11 credit to CHA’s 
account In June, 1899. Id., at IL Am&tech witness Palley explains that this amount 

’ Since the Cu’ttMctwas ereculed, this tatfffwas moved fmm t1LC.C. No. 20. AmDrltech Reply Bdef, at 
4. fn. 3. 
1 Telephone numbers 79146QO lhrough 4919,667~7630 thmugh 7639, and 667-6500 thmugh 656% 

SDZ-d BlO/POD'd 333-l 



&.E Nk.734 01/12 ‘01 12:15 ID:ORERITECH L&J DEPClRTilENT FM:312 845 8973 PAGE 

99-0429 
H.E. Pmposed Order 

was’ determlned by calculating the minutes of use (17,075.2) for calls initiated Within 
the CHA’s Centrex system and terminated at the adversely affected Centrex station6 
during a sample month (February, 1999). Id. Ameritech believes that those minutes 
represent the average monthly inbound usage lhat would have been diverted from the 
360 affected stations to the public exchange network because four-digit dialing could 
not be accomplished through CHA’s Centrex. Those minutes were multiplied by the 
applicable per-minute ueage charge (1.f9 cents) for C/-IA’s Band A calls over the 
public network”, yielding a monthly usage of $203. Id., at 11. That result (rounded 
down to $200) was then multiplied by twelve, representing the number of months for 
which Amefech was willing to assume responsibility. This, in Ameritech’s view, 
adequately compensates CHA for the additional monthly charges CHA incurred 
because of the Centrex dialing problem discussed above. 

The CHA does not agree that the refunded amount is adequate compensetlon 
for the inability to usa intercom cal1ln.q to reach the 360 numbers described above. In 
Cl-N’s view, intercom dialing is the defining attribute of Centrex service. CHA Exh. 3, 
at 2. When that attribute is unavailable on a given line, CHA believes that the 
remaining service is equivalent to “plain old telephone” business se&e. Id. Since an 
ordinary business line would not incur the mileage charges imposed under the 
Centrex Contract here, CHA avers that Ameriich should refund those charges. 

While the Complaint speciflcally requests refund of mileage charges only, Cl-IA’s 
calculations also include a per-Ii& refund of $5,50. which is equivalent to the amount 
for an additional Centrex line under the subparagraph 3.1.2 of the Contract Since the 
Cl-N’s core claim is that a Centrex line without inbound intercom calling is riot, In 
essence, a Centrex fine, il apparently believes that the cost of a Centre% line - which 
CHA quantlfles by using the cost of an additional Centrex line - should be refunded 
along with mileage charges (minus the offset for an ordinary business line). In sum, 
CHA’s proposed refund is the difference between the price of a Cenlrex line under the 
Conbad and the price of an ordinary business line under Ameriteob’s tariffs. 

Moreover, CHA contends that the refunded amount should cover 57 months of 
service, beginning from the effective date of the Contract* and extending through 
March, 1999, when the dialing problem was rectified. This Is consistent with Cl-IA% --._ - -.._ ._ _ 
assumpnon mar me aflectea II!%% WBIE ~1, al ‘~IIY llmt! klww~r IIIC ilrLaptlon of Ihe 
Contract and March, 1999. properly programmed to receive IncomIng intercom calls. 

Accordingly, CHA’s per-month refund formula for each affected Centrex line is 
as foollows: mileage charges plus Gentrex line charge ($5.50) plus taxes pald and 
interest (estimated by CHA at an annual average of 5.5% during the years for which 

’ Each cali was handled as a Band A call because it utilized tie conflgumti3h of the CHA C&r@, whkh 
regards calls between Centrex sbtiins.as originating and terminating in the Calumet central ati. 
Amerllech Exh. 1.0, at 10.11. 
’ Although lhe effective date of lhe conlracl was June 30,1994. CHA requests refund for mileage 
charges from June 1,*994. CHA Uh. 2, ata. Moreover, the Complaint asserts Ihat mileage charges 
“were assessed end paid on these lines since 9/25/94.” Complaint, at 2. CHA does not address Ihese 
inconsistencies. 

4 
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CHA requests refund, compounded monthly; Amerltech Exh. 2, at 4) minus 
Ameriteoh’s. tariffed rate for an ordinary business line. multiplied by 57 months. CHA 
calculates that the monthly yfeld from thii formula is $4,662.636, Complaint, at 2, while 
the total yield is $305,623,07. CHA Exh. 2, at 3. 

Amentech responds that the “channels” associated with mileage charges allow 
aif of the elements of Centrex service - not just inbound intercom calling - to be 
provided as if they originated and terminated in the same oentrai office, Since these 
“channels” functioned continuously during the time period relevant here, Ameritech 
argues that a refund of all mileage charges would be an Inappropriate remedy for the 
unavailability of inbound intercom calling during that time. Ameritech Init. Brief, &t IO. 

Wiih respect to the 85.501month Centrex line charge, Ameritech points out that 
a portion of that charge recovera the end user common line charge (“EUCL”) required 
by the Federal Communications Commission. Id.. at 9. Consequently, Ameritech 
asserts, the EUCL porlion of the Cenlrex line charge is unrelated to the availability of 
inbound intercom calling and should not be refunded. Ameritech acknowledges that 
the remainder of tha Centrex line charge (c+ulated by Ameritech at $1.47/month) 
recovars, among other things, the cost of intercom dialing. Id. Amen&h states that a 
proposed refund ofthat remainder was “used in negotiations with the Cl-IA” prior to the 
filing of the instant Complaint. Id., at 8: Tr. 94-,g5 (Palley). 

Ameriteoh also objects to a refund covering 57 monthly billing periods. 
Ameriteoh notes that CHA provided*fanai notice of the intercom calling service 
deficiency in the fall of 1998, and has no.direct proof that the problem arose prior to 
that period. Id., at 7. Ameritech emphasizes that CHA, as the Complainant in this 
proceeding, bears the burden of proving its oasa. Id. Additionally. Ameritech avers 
that 220 ILCS 5/Q-252 imposes a two-year statute of limitations on complaints like this 
one, and that. therefore, events occurring prior to August 25, 1997 are not cognizable 
under this Commission’s oomplaint jurisdiction. Id,, at 6. 

III. ANALYSIS 

A. The Duration of Respondent’s Responsibility. 

The evidence described in the preceding section of this Order demonstrates 
that Ameritech has assumed responsibility for the unavallabflity of inbound Intercom 
calling to 360 lines on fbe CHA Centrex system. Ametiteoh took on the duty and cost 
of correcting thhose service deficiencies. It also issued a billing oredIt for one year’s 
estimated additional usage charges, calculated forward from a date approximately 
nine months prior to receipt of notice fmm CHA. The principle remaining conflicts 

-. ,--b&Wean the parties concern, first, whether Amentech should bear respohsibility for a 

’ lh the Compkimt, this monthly number t characterized as “[@)x&ding lax&s and interest’ COmplaid, 
at 2 However, CM appears ra describe tb=z numbor elsewhere as lnolushre of InlerasL Ameritech I%. 
2, at 4. WA does not explein ulls inc~&tcnr~, nor does it state why it omitted taxas from its 
cakulatlons. 
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longer time period and, second, the proper quantification of that responsibility. We will 
address the duration of Ameritech’s responsibility first. 

As noted above, Arneritech asserts two defenses to the imposition of 
responsibility for more than the one-year period for which It credited CHA’s account. 
First, Amentech argues that CHA has failed to meet the burden of proving that the 
incoming dialing problem existed prior to the fall of 1996. Second, It asserts that the 
limitations provision in Section 9-252 of the Public Utilities Act (“Act”) precludes the 
Commission from awarding refunds for alleged service deficiencies occurring before 
the date two years prior to the filing of the Complaint. 

1. l&den of Proof 

With respect to burden of proof, Ameritech cites Champalor. Countv Telephone 
CD. v, Illinois Commerce Commission. 37 111.2d 312, 226 N,ESd 649 (1967) and C& 
of Chlcaqo v. Illinois Commerce Commission, 13 111.2d 607, 150 N.E.2d 776 (1956) lo 
establish the principle that a complainant must prove its case. While that principle Is 
correct, it IS broader than, and not dispositivb of, the issue octualty presented here. 
The term “burden of proof encompasses two boncepts -the burden of persuasion and 
the burden of producing evidence. Board of Trade v. Dow Jones 8 Co., Inc., 106 
III.App. 3d 681,429 N.E.2d 526,64 III.Dec. 276 (IgG!), affd 92 111.2d. 109,456 N.E.2d 
64, 74 IlLDec. 582 (1983). The former concept pertains to the ultimate burden of 
persuading the tribunal that the necessary elements of a claim have been proven. /d. 
That burden is assigned at the beginning of a dispute and does not shift during the 
course of the proceeding. Id. The Commission agrees with Ameritech that CHA, as 
the complaining party, has the burden of persuaston here regarding the necessary 
elements of its claim. 

In contrast, the burden of producing evidence ran shift between the parties as 
the case proceeds. depending on the nature of specific evidence and the Issue it 
addresses, Id. Thus, there are circumstances under which the party with the burden 
of persuasion will not have the burden of production with respect to certain evidence. 
“[A]khough the burden of proof usually rests with the party making the affirmative 
pleading, such burden may be placed upon the opposing party in instances where 
such party has knowledge of the subject matter at Issue which is not available to the 
party making the allegatIon.” Southwest Federal Savinqs & Loan Associatikm v. The 
Cosmopolitan National Qank, 23 IlI,App,2d 174. 181, 161 N.E.Zd 697, 701 (1959). 
“The burden of producing evidence, chiefly, if not entirely, within the control of an 
adverse party, rests upon such party If he would deny the existence of daimed facts.” 
Id. 

. ,.. ..-- --, -.. 
The particular issue here is the determination of when the 360 lines - and each 

of them - were first unable to accommodate inbound intercom caliing. Ameritect: 
witness Palley states that the 360 pertinent stations “were not correctly built ifdo the 
Centrex dialing plan” Ameritech Exh. 3, at 7 (emphasis added). The Commisslon can 
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construe this statement as an admission that the service deficiencies existed from the 
effective date of the Contract; at the very least, the statement permits that infWenG% 

As an alternative explanation, Mr. Pal@ speculates that ‘[clhanges to the 
translation tables at any time after installation. even by adlvity in the switch unrelat@d 
to this customer, could result in errors affecting the customer’s four-dlgit intercom 
dialing feature.” Id. During cross-examination, he added: “Now how that happened, 
or how it could happen, 1 imagine human error8 possibly somebody working on an 
unrelated order deleted them by mistake. It’s really impossible to say...” Tr. 70. 

Ameritech’s own testimony thus indicates that the pettjnent tables in Arneritech’s 
switch were apparently wrongly programmed by Arneritech initially, but could have 
been erroneously altered by Ameritech later, and that it is “impossible” to conclusively 
determine whir% of these explenations - or any explanation - is Correct. Therefore, 
under the principles discussed above, the burden of pmducing additional evidence on 
this issue has shifted to Ameritech. Ameritech had responsibility for the most likaly 
causes of the dialihg problem. Any additions/ petinent evidence is “chtefly, if not 
entirely, within the control of’ Ameritech. C&n&x Service is provided from Ameriich’s 
own central office through Ameritech’s switch: it 1s not owned, provisloned or 
controlled hy CHA, and its Service elements are not physlually located on CHA 
premises or accessible to CHA personnel. Under the Conbaot, Ameriteoh is the party 
obligated to furnish “switching service supported by the appropriate equipment, 
materials, accessories, s&ware, fIrmware, engineering, installation and maintenance 
services.” Ameritech Exh. 3, Sch. 1, para. 1.1. AS the owner of the relevant 
equipment and systems, as the service and maintenance provider under the Co tract. 

3, and as the apperent causative agent of the subject programming error, Ameritec had 
the burden lo produce facts negating Cl-IA’s unfavorable inferences. 

Ameritech does offer testimony intended to support a contrary inferW=. First, 
Mr. Palley opines that “[iit is very unlikely that the problem existed for a substantial 
period of time prior to [notttication from Cl%], The problem would be relatively 
obvious to users. Since they wouldn’t be able to intercom dial the affected lines.’ Id., 
at 8. The Commission disagrees. While an employee would likely notics a dialing 
problem with &heir own phone, he or she would not as likely perceive or report a 
problem affecting another employee’s phone. Indeed, the calling employee might not 
perceive that a problem existS, but that the system, as procured by CHA, simply dld 
not include intercom dialing to all stations. 

Alternatively, the calling party could assume that the inability to complete an 
intra-agency call wlih four digits indicated a problem in ReSpondent’s network or in the 
calling employee’s own phone. However. the latter problem could be percetled as an 
anomaly, since that employee could reach the great majority of other StationS On 
CHA’s CerWex system dialing with four digits, and could reach an affected station With 
seven digits. Moreover, the employee placing a four-digit call to an af%?clttd station 
would receive no explanation as to why the call could not be completed. Rathw, the 

BOW 610/900’d 99S-1 
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employee would hear a “generic intercept recording,” Tr. 92 (Palley). which would glve 
the caller no insight regarding the cause of the problem. 

Additionally, Ameritech’s own testimony establishes that Cl-IA stations utilize 
customer premises equipment that facilitates call completion with fewer than seven 
digits. Amerltech Exh. 3, at 9. Mr. Palley describes an example in which a CHA 
private buslness exchange (“PW) inserted a prefix, thereby obviating the need to dial 
a called party’s full seven-digit number. Id. Wherever such circumstances were 
present in CHA’s facllllles, an employee could complete a call to an affected station 
with four digits (plus “S,” to access the public network). because the PBX would supply 
the prefuc That employee would perceive no problem with the called patty’s line. 

Also, WA witness Pollina testiffes that some WA personnel ‘didn’t understand 
the very nature of Centrex,” Tr. 25, and, therefore, did not understand that intercom 
calling was available within the agency’s system. Tr. 26. While the Commission might 
prefer that both CHA and Ameritech would have more effectively educated end-users 
regarding the features of Centrex, Mr. Pollina’s testimony nonetheless undermines 
Amentech’s inference that the inbound intercom dialing problem could not have gone 
unnoticed. 

Second, Amerltech presents a hypothesis intended to suggest an alternative 
explanation for the cause of the inbound intercom dialing deficiency. “[Cl-IA’s] PBXs 
use routing tables, similar to the translation tables In Amerttech Illinois’ switches, to 
process outgoing calls...[E$rors in the dialing plan programmed Into the customer’s 
PSX equipment oan cause problems similar to those experienced by lhe CHA.” 
Amaritech Exh. 3, at 3. In effect, this hypothesis suggests that CHA caused the 
problem itself and could have done so at any time prior to CHA’s notice to Ameritech 
in the fall of 1998. The Commission rejects this hypothesis for several reasons, 

. 

Fir&, the hypothesis, by ifs krms. applies to outgoing calls. Ameritech has 
identified the problem here as affecting inbound intercom calling to 360 lines, not 
outbound calltng from the remafnder of CHA’s other 2000 (or 2200, per CHA’s 
estimate) stations. Indeed, If we adopted Ameritech’s alternative hypothesis, 
Ameritech’s liability for refunds would include all lines other than the 360 that are the 
subject of the Complaint 

Second, Ameritech has already determined that the service deficiencies were 
attributable to errors in the translation tables programmed into Ameritech’s switch, 
errors which, Ameritech states, were “built into” CHA’s Centrex dialing plan. 
Amentech’s alternative hypothesis is contradicted by that determination. 

Third, the alternatlve hypothesis is belled by Amerltech’s conduct prior to 
commencement of this Complaint proceedlng. As already stated, Amentech assumed 
the duty of correcting the service deficiencies, as well as the responsibility of monetary 
compensation. If Amerltech had genuinely believed that CHA (or anyone else) caused 

-I 
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those deficiencies, it could have invoked the clear exculpatory provisions in the 
Contract. 

Ameritech's repair obfigatfon does not include damage, 
defects, malfunctions. service degradations or failures 
caused 6y Customer or third party’s abuse, in&MiOnai 
misuse, unauthorized use or negligent acts or omissions.... 

Amentech Exh. 3, Sch. 1, p. 7. para, 5.0 (emphasis added). 

Excused Performance --.-I- ‘---,.--* .-_ ,_ . 

Ameritech shall not be liable in any way forany delay or any 
failure of performance of the Centrex Servlco provided 
pursuant to this Agreement ot for any delay, loss, damage or 
expenses due to any of the following: 

(b) Any wrongful ot negligent act’or omission of C~sfomer or 
its employees, agents, subcohtractors or affiliates;... 

Id.. p, 7-5, para. ll.O’(~mphasls added). - i - 

In sum, the Commission concludes from ali of the foregoing, that the inability to 
receive inbound intercom calling at 360 statlons on the CHA Centrex system is 
attribuable to programming errors in Ameritech’s switch that occurred on or about the 
effectlve date of the Contract between the parties. This conclusion is supported by 
the preponderance of the evidence presented by the parties, while Ameritech’s 
contrary inferences are not. Accordingly, properly calculated refunds should be 
granted for a periocl commencing on June 3O,qg94 and ending on March 8,19$9. > pa*- 

2. Does section g-252 or Section W52.1 Govern the Complaint7 

WA assert6 that this action is governed by SectIon g-252’l of the Act7. while 
Ameritech contends that Section Q-252 appks. Their disagreement is essentially 
strategic. Ameritech believes that the limitations provlsion in S&Ion 9-252 will 
truncate the Mme period for which it h?s Ilability exposure. CHA believes that the 
limitations proven In Section 9-262.1 extends that exposure back to the effective date 
of the Contract 

-. .-,-I . . . . . -._. -. ___,.,_, ,--.- -.-__ _<....I _.,, ,--._. .-A -_- - -. -. 

’ In Ike Complarnt WA identlfies 83 III. Adm. Code 735.70(h) as the pertinent provision in MS 
proceeding. That administrative regulrtlon applies UGI, ;r *elecommunbtions utililies and yenenlly 
tracks the language of Section 9-2!52.1. 

EOZ-d 610/010’d 499-l 
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The pertinent language of Section 9-252 states: 

When complaint Is made to the Commission concerning the 
rate or charge of any public utility and the Cammission finds, 
after a hearing, that the public utility has charged an 
excessive or unjustly dlscrimlnatory amount for its product, 
commodity or service, the Commission may order that the 
public utility make due reparation to the complainant 
therefor, with interest at the legal rate from the date of 
payment of such excessive or unjustly discrlmlnatory 
amount. 

..t 

All complaints for the recovery of damages shall be filed with 
the Commission within 2 years from the time the produce 
[sic]. commodity or setvice as to which complaint is made 
was furnished or performed.... ’ 

Section 9-252 would control this case if theygravamen of the Complaint were that 
Ameritech has “charged an excessive...amovnt for its..,[Centrex] service’.” Under 
that circumstance, Amoritech believes, CHA “canno\ lawfully be awarded a refund for 
service prior to August 25, 1997 [the date commencing the two-year period 
immediately prior to ths filing of the Complaint].” Amoritech Init. Brief, at 6. 

Section g-252.1 provides that: 

When a customer pays a bill as submitted by a public utility 
and the billing is later found to be incorrect due to an e-or 
either in charging more than the published rate or in 
measuring the quantity or volume of setvics provided. the 
utility shEI refund the overcharge with Interest from the date 
of overpz yme;lt at the legal rate or at a rate prescribed by 
rule of the Commission. Refunds and interest for such 
overcharges may be paid by the utility without the need for a 
hearing and order of the Commission. AnI, complaint 
relating to an incorrect billing must be fled with the 
Commission no more than 2 years after the date the 
customer first has knowledge of the incorrect billing. 

Sectlcn 9-252.1 wor:id apply here if the essence of the Complaint were that CHA’s 
bills for Centre:: service were “incorrect due to an error...in measuring the quantity or 

‘We drop “unjusllj discriminatory” from our analysis at this p&-u because it is nclther alleged by Cl-IA 
nor consislenl wllk the facts pmven by record evidence. 

802-d 610/llO’d S9E-1 
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volume of [Centrex] senrice providedgO” In that case - and if Cl-IA acquired its 
knowledge of the incorrect billing around the time It notified Ameritech of the problem 
in fall. 1998 - then all of Ameritech’s purported overbilling, dating back !O June, 19% 
was brought before this Commission in a timely Complaint filed in August, 1999. 

Ameritech takes the position that Section S-252.1 addresses billing etrora. while 
“[a]ther complalnts, including camplaInts regarding selvlce issues, are governed by 
Sectlon Q-252 of the Act” Am&tech Reply B&f , at 1 I. “mhis ease does not involve 
billing errors; it involves a setice problem” (identified by Ameritech as the 
“programming error in the central aftlce switch, which prevented Centfex intercom 
calls fmm being completed”). Id. ‘. - _-,., ..- 

. . ,, .- . . -I-.. ., ..--e - _.I_ -,_, .,,” .- I . ., - 
Ameritech’s distinction Is not explicitly supported by the text of the statutes. 

Section 9-252 does not, on its face, mention 'kervice issues.” Simllady, Section Q- 
252.1 does not mention “hllllng errors,” but mther. “ermr[s]...in measUIin9 the 
quantity...of service provided,...” Seaion g-262.1 thus reaches beyond the mere 
presentation of an incorrect bill to address errors by the systems, equipment and 
personnel that monitor and quantify services provided. Consequently, Ameritech’s 
asserted distinction does not address the relevant difference between the statutes. 
Moreover, even if the statutes contained the language suggested by Ameritech. the 
outcome rfoY&ot neoe.ssarily, b.e the..~~~-~er,-~.g~~d prefer. While the wrong 
alleged here can be feirly charaoterized, as it 1s by Ameriteoh, as the failure to provide 
a service. it can also be validly characterized as billing for a selvice not provided, 

Neither party here has cited a judicial decision expressly addressing the 
demarcation between Sections 9-262 and Q-252.1, and our own research hab also 
uncovered no such precedent. Accordingly, the Commission will determine l@QiSlatiVe 
intent from the text and histoty of the two sections, 
overlap in the language of the .statutesio, 

Initially, we note that there IS an 
since an incorrect billing that increases the 

charge6 imposed on a complainant is a specific example of the broader cancEpt of an 
“excessive charge.” Further, all but the final sentence of the text of Seotton Q-252.1 
was fomrerly part of Section 9-252. Through P.A. 88-323, the Legislature removed 
that language and placed it in then-new Section Q-252.1, effectiye January 1, 1904. 
At the same time, the Legislature added the know&ge-of-the-complainant IimitatiOnS 
provislon that nay appears In Section !X%.l, That limltationa provision, which 
contrasts with the date-of-service standard in the limitations provision in Section Q- 
252, is the principal distinction between the two se@nsJ’ CotIsequently. it appeerr; 
that Section 9252.1 represents a “carving-out” by the Legislature of certain Wb3QOdeS 
of excesshre charges for separate statute of limitations treatment. The Commission’s 

LWi drop “charging. more than the published rat@ from our analysis here because it b nMh.% EWJ~ 
LJ CHA nor conrlstentwilh the facts pmven by record evidence. 

The general rulf~ Is \hat’[wJhen Iwo stetutes of llmltation arguably apply to the same ca&o of actlon, 
the one which more specifically relates to the action must ba applied.” &&&l’s of III!JIoIs v. Credit 
+#.I&& 266 IIIApp. 3d. 1069,678 N.EZd 322,324.222 lII.Dec. 710,712 (1997). 

Anolher Important dIstinction is that Section g-252.1 contemplates refunds and Inlerestwlthout filing a 
cornplaInt. 

902-d 610/210'd S$S-1 
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task, therefore, is to determine whether the instant claltn is among the kind that the 
LegMature carved out for the knowledge-of-the-complainant statute of limitations. 

In the Commission’s view. the limitations provision In Section 9-252.1 Is 
intended for incorrect billing resulting from inlernal, non-public errors with respect to 
the measurement of service provided’2. In such cases, the customer’s obligation to 
come for\nrard with a refund claim does no! commence until the customer has 
knowledge of the error. Valid claims are thus preserved until the customer has a fair 
opportunity to act. Applying that principle to the instant Complaint, the Commission 
concludes that billings for an undelivered component of Centrex service, as a result of 
an error undetected by the provider and the customer, provide the basis for a claim 
that Section 9-252.1 was intended to govern. 

The Commission notes that our analysis assumes a construction of the phrase 
“quantity or volume nf service provided* in Section 9252.1 that comports with 
contemporary conditions in the industries we regulate, This language, which formerly 
appeared in Section Q-252 and its predecessor ~tatute,‘~ was originally selected at a 
time when lOCal telephone utilities principally “sold message units and elecbio utilltles 
principally sold kilowatt hours. Now, Ameritech and others provide a considerable 
array of telecommunications service packages that. like Centrex, consist of several 
discrete services. Accordingly, we hold that the “quantity...of service provided” now 
additionally pertains to the individual components of a packaged service, as it has 
heretofore pertained to the units of a single measured service. 

The foregoing analysis is Implicitly supported by the ruling in !\‘lllaae of 
Everateen Park v. Commonwealth Edison Comoany, 296 IIl.App.3d 810, 695 N.E.2d 
1339, 231 III.Dec. 220 (1998), cited In Cl-lA’s Reply Rrief, at 4. In that cas.sr;, plaintiff 
asserted that defendant utility continued to collect charges for munioipal street lghts 
that had been removed from service. Contrary to CHA’s suggestion, that ~%:e did not 
explicitly address the distinctlon between Sectlons 9-252 and Q-252.1. However, 
although the court discussed both statutes, it cited Section 9-252.1, not Section 9-252, 
to sustain its ruling that the complalnt belonged before this Commisslon rather than 
the judiciary. The instant Complaint is analogous to Villaac of Everareen Park, In that 
both involve billings for services not actually provided. 

Having stated the foregoing, the Commission finds that even if the Complaint 
were governed by Section Q-252. the “continuing violation dcctrine” would still permit 
us to consider alleged service deficiencies dating back to ?he effective date of the 
Contract in 1994. The Commission adopted the continuing violation doctrine in I& 
Warner Cable v. Commonwealth Edison CornDally, l)I.C.C. Docket 980368. Ln that 
prooeedlng, complainant alleged that respondent had used an InCOrI’eat factor for 

‘?he Commlssloo does not mean to suggsst Ihal a se&c measurement srmr must be non-public in 
order br the knowledge4 mfnplaiiant IititaUons provIsIon of S&on W.52.l lo appb’. Our 
intention Is solely to identify the general intenUon underlylng Ihe Lwgislature’e decision IU delete lrrnguage 
from SectIon 9-252, move it Jo new Section 9-292.1. and create a Merent limltetions standard for 
mattars governed by the new secllon. 
I3 III.Rev.stat. 1983, Ch. 1 II 213, para, 76. 

802-d fiIO/EiD'd 999-l 
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calculating the electricity consumed by respondent’s transformers and, as a result, 
had imposed overcharges for approximately six years. Respondent mwed t0 dkh 
the complaint as untimely (with respect to the first four years of alleged overcharges). 
The Hearing Examiner granted respondent% motion and complainant sought 
interlocutory review, urging the Commlssion to adopt the “continuing violation doctrine. 
At the bench session on December 21, 1999, the Commission granted complainant’s 
request. 

Under the contlnulng violation doctrine, the statute of llmitations does not begin 
to run until the date of the lest in a series of related wrongs. Field v. First National 
Bank bf Har%buq 24&I IILApp,3d, 619 N.EZd 1296, 189 IlLDec. 247 (1993). Here, 
Ameritech’ @=ser&& a--seriW~f monthly billin@ for the-‘full- ‘range of features 
described in the Contract. without actually providing one of those features for 360 
lines. In each month, the same feature (intercom dlaling) was unavailable for the 
same apparent reason (a programming error in Ametitech’s swikh). These am the 
sort of oircumstances to which the wntinulng violation doctrine applies. 
ConsequcntJy, the limitations period under Section 9-252 would not begin until 
Ameriiech prWX!ted its last erruneous billing (presumably in February or March, 
19991. WA’s August 1999 Complairit was, therefore, timely filed under Section 9- 
262’ . 

For all of the foregoing teasqns, the Commission concludes that the Complaint 
is governed by the limitations provision of Section 9-252.1 and was timely filed under 
that seclion. The Commission also concludes that if the Complaint were instead 
governed by Sectlon 9-252, it would still be timely filed because the contipuing 
violation doctrine regards the pertinent events here as having concluded on the last 
date of alleged violation. 

B. Remedy 

In view of our determlnatlons that Ameritech’s responsibility far the inbound 
intercom dialing deficiency at 360 CHA Centrex llnee extends back to the effeotive 
date of the Contract, and that no limitations provision precludes a refund of any 
overcharges paid during that time period, the Commfasion mustfashion a remedy that 
is appmpriate and lawful wlthln the terms of Section 9-252.1 . That is, we must 
quantify the relevant overcharges. 

As discussed in Section II of this OMer, CHA contends that a proper refund 
would Include channel charges and Centrex line oharges. CHA’s theory is that 

I’ Under Section fJ-?LZl, the continuing vlo!ation dotine leads lo the same result. As already not& 
Ute limilations period under that section begins to run when a complainant acquires knw&tdge of thf~ 
alleged wrong. Whether CHA fimt aqulrad knowledge in November, 1998 (when it notified Ameritech of 
dialing df3floiWICiw). or h f&&h, 1999 (when Amerit.?&fs Investigalion confirmed khosa datlckmciw), 
Ihe Compleinl was timely flied In August, lnen. and the continuing violation d&Ins al&s UB t0 
cOflSid.9 aU of the allegedly srronmus monthly b#ngs. 
” The Commission note6 that our anaiysis and conclusions regarding remedy would not materially differ 
If lha Complsintwera governed by Section S-252. 
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intercom dialing is the essentiair feature of Centrex, and that ‘[wlithout the intercom 
feature, there Is no Centrex service.” CHA Init. Brief. at 7. Since the serike received 
during the relevant time period here was not Centrex, and since CHA incurred channel 
and line charges only in connectian with Centrex. Cl-IA insists that those charges 
constitute the overcharges subject to refund. In support of this argument. CHA 
emphasizes that Centrex Is oifered under Ameritech’s t&h% only as a “complete 
service,” and that intercom did3rg could not, therefore, have been purchased without 
channel and line charges. Id. 

AS also discussed in Section II. above, Ameritech counters that Centrex is a 
service with multiple features, some of which ere “not available on ordinary business 
lines” or “available only at an additional charge.” Ameritech Init. Brief, at IO. In 
Amentech’s view, this demonstrates that Centrex Is more than the intercom dialing 
feature. Since there is no allegation or evidence that any feature other than inbound 
intercom dialing was deficient, Ameritech argues that no additional iefunds are 
warranted. 

As for channel charges, Arnsritech stresses that these are fixed charges fnat 
recover the cost of routing WA’s calls through a single central office, while the cost of 
Intercom dialing is recovered by (but is less than half of) the Centrex line charge. 
Thus, Ameritech believes, channel charges recapture value that is distfnct from 
intercom dialing. 

Ameritech also mainbirls that even if CHA’s demand for mileage charges and 
lines charges were theoretically valid, Cl-IA has understated the cost of an ordina,~ 
business line (which Cl-/A has offered as on offset against its refund demand) . 
Ameriiech Init. Brief, at 11. Additionally, Ameritech argues, CHA has failed to subtract 
from its refund calculation the EUCL portion of the Centrex line charge, although the 
EUCL is an FCC-imposed charge unrelated to Centrex. Ameritech also asserts that 
CHA has not factored into its offset the increased cost of Rands B and C usage that 
CHA would have incurred with an ordinary business line.” Id. 

~‘Ameritech wppotts this argment ~8th extra-record material (Ameritech tariffs) appended lo its lnitiat 
Brief. Ameritech Was aware of the basis for CHA’a calculations prior lo the evidentlary hearings in thii 
do&et end could have offered responsive evidence for the record but did not do so. The COmi’fIisSiOn 
recognizes that the lariffs are on file with Us and we do not doubt their vMac@. That 1s not the pobIt, 
however. EkoaUse me meteriai was not properly ah&d fur the record, CHA did not have Ihe 
opporhrnity to present its own case. including olher evidence. in response to that material. Accordinsk 
Ameritech’ a request for administrative notice is denled and the appended material wiii not be 
considered. ‘. ’ -,,... ,_ .,, _. 
“Ameritech did not intmduce thii point in its testimony or support it with record evidence, In tbm, CHA’s 
attempted refutcrtion is SUpported by exba-recnrd materiels [a pot-boo of an “Amerhech usage SmVioe 
Agreemefv Between Amerkch and Chiigo Housing Aulbarity”‘) appended to CHAk Reply Brlaf. Whlla 
the Commission believes lhat the lower cost of 8and A usage as compared to Bands 6 and C Usage, is 
a fact that may be inferred from the record, there is no record evidence to establish the magnitude of 
that diHerantial (much less a precise quantification) for Amaritech. With regard to CHA’S responsive 
awtra-record evidence. It could have been ofWad at hearing and will not ba oonsidered rmvf, 
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The Commission concurs with Amentech that a refund of mileage charges would 
be a dlsproportionate remedy for the unavailability of inbound intercom dialing. 
Through the Centrex “channels” established under the Contract, the 360 affected 
stations received the benefit of completing all outbound intercom calls with fourdiglt 
disling (except calls to other affected stations). Additionally, the Commissioo agrees 
that the portion of the Centrex line charge that recovers the EUCL should be excluded 
from any refund, since CHA would have paid the EUCL associated with an ‘ordinary 
business line. Therefore, neither the channel charge nor the entire Centrex line 
charge apprapnately represents the overcharges paid by CHA. 

Nevertheless, for two reasans, the Commission conclufies that CHA is enfltled to 
a refund of more than the additional usage charges’ incurred as a result of the 
unavaliabiiity of inbound intercom dialing. Fir?, the value of each Centrex feature is 
not equivalent to the value of every other feature. While intercom dialing does not 
represent the fuii value of the Centrex package, it is the feature that essentially 
distlnguishes Centrex from a collection of ordinary business lines. Second, the 
unavailability of intercom dialing to cettsln stations degraded the entire Centrex 
system. All employees using the 2000 Xor 2200) lines on the system were 
inconvenienced by the unavailability of intercom diallng to the 360 affected stations, 
(and, whenever the calling party “gave up” in frustration, both the calling and called 
parties were inconvenienced) . The efffciency and productlvlty of complainant’s entire 
enterprise was thereby diminished. Accordin$ly, some portion of the amount paid by 
CtiA for ik Centrex system during the relevant time period constitutes an overcharge. 

However, CHA has focused its case solely on a full refund of channel and line 
charges. Consequently, it has offered no other theory or evidence for quantifying, 
ftrst, the overcharges asso?hted with the loss of inbound intercom dialing to the 
affected stations and, second. the impaired outbound intercom dialing from all 
stations. The only record evidence quantifylng the overcharges for intercom dialing 
comes from Amentech, whkh identifies the portion of the monthly Centrex line charge 
($9.47) that recovers the cost of that feature“r. Given the state of the record, the 
Commission concludes that this amount ($1.47 per month per line) represents the 
best available quantlficatlon of the overcharges here. 

Therefore, we will requirr,Ameritech to refund $1.47 per month, from July 1, 
1994 to and Including March 12, 1889 (a total of 56.4 months), for each of the 360 
affected lines. Ameritech shall also refund ail taxes applied each month to the base 
amount of 31.47. in addition, pursuant to the authority of Section 0252.1, we will 
require Ameritech to add interest in the refund, to be compounded monthly, Since the 
statute authorizes interest “from the date of overpayment,” lnkmst should be 
calculated on the cumulative overcharge In each relevant month, rather than 

” Ameritech witness Pallay stab In oral testimony that tha amount was $1.57. Tr. 94. Howe~r. a 
CHAresponse to an Amaritech dab raquest contains the $1.47 iigura, Amarikch WI. 2 (responses ‘K 
and ‘C IO Ameriti data request 11, which Ainaritech ci!es in its lnitlal Brief and which Ci-IAdaes not 
dispute in its Reply Brief, The Commis& Ml usa $1.47 for #~a purposes of this Order. 

802-J filV910'd 599-l 
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beginning with the total 56.4~month overcharge. Interest shall be applied until the date 
of refund. 

Pursuant to 83 III. Adm. Code 735.70(h)(Z), the applicable rate of interest “shall 
be the rate of interest as established by the Commission to be paid on deposits in 
Se&n 735,lZO(h)(l) of this Part.” Under the latter regulation, the applicable interest 
rate “will be the same as the rate existing for one year United States treasury bills at 
that point in time when the determination of the interest rate is made by the 
Commission [rounded to the nearest half of a percentf.’ The following interest rates 
were established by the Commission: for 1994,3.5%; for 1995,6.5 %; for 1996, 5.5%: 
for 1997, 5.5%; for 1998, 5.5%; for 1999, 4.5%: for 2000, 5.5%; and, for 2001, 6.0%. 
Accordingly, we hereby require to apply the foregoing interest rates to the monthly 
balances accrued in each corresponding calendar year. 

Consistent with 83 III. Adm. code 735.70(h)(3). the refund shall be 
accomplished by a single billing credit or, if requested by CHA. by check. within sixty 
days of the entry of this Order or sixty days of the conclusion of any appeal thereof 
(whichever is later). To be clear, the foregoin refund is in addition to, and not to be 
offset by, any other refund made by Amerit+h to CHA as a result of the subject 
matter of the instant docket. 

IV. COMMISSION FINDINGS AND ORDEalNG PARAGRAPHS 

The Commlssion. having reviewed the evidence of record and being fully 
advised in the premises, is of the opinion and finds by a preponderance of the 
evidence that: 

Respondent, lllinols Bell Telephone Company, d/b/a Am&tech Illinois, is 
an Illinois corporation engaged in furnishing klephone service in the 
State of Illinois, and as such, is a telecommunications service, within the 
meaning of Section 13-202 of the Public Utilii Act: 

(2) the Commission has jurisdiction over the patiles and the subject matter 
herein; 

(31 Complafnaint and Respondent entered into a contract under which 
Respondent would provide Centrex service to Respondent, including 
lnteroommunications calling among all service lines provided under the 
contract; 

(4) ,,,Respqndent f@.l,& to .furrJah inbound intercommunications calling for 
360 se&e iines pro.rided under the contract during the time period 
commencing on June 30, 1994 and endlng on March 12, ‘1999; 

(5) Respondant bears full responsibility for the failure to furnish 
intecommunications calling, as described in the preceding Finding; 

902-d fiID/LlO'd 595-l IEsIDIPsDIt .- US1133 H531 03 t#3-~oJd wz:PD 1002-91-w 
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(6). As a result of Respondent’s failure to furnish interoommunications calling 
as desalbed in Finding (4), above, Complainant was overcharged in the 
amount of $1.47 for each line and during each month desuibed in 
Finding (4); 

(7) Respondent should refund to Complainant an amount equal to $1.47 for 
each month and each service line described In Finding (4), above; in 
addltlon, Respondent should Ffund to Complalnant an amount equal to 
all taxes previously paid by Complainant to Respondent for eaCh line 
and during each month described in Finding (4), but only to the extent 
such taxes are attributable to the amount of $1.47 described in the 
preceding Finding; in addition, Respondent shrjuld include in such refund . 
interest at the rates set lorth in the prefatory portion of this Order, 
compounded monthly, on the cumulative overchb. ge (including taxes) in 
each month descnted In Finding (4), above, arid in each subsequent 
month until such refund is paid; such refurd shall be peM by 
Respondent to Complainant within sixty days o? tb. entry of this Order or 
within sixly days of the completion of any judicial review of his Order, 
whichever Is later; such refund shall be accomplis!led by a single credit 
applied to Complainant’s bill for senLzs provided by Respondent, or, if 
requested by Complainant, by check: 

(8) the refund described in this Finding should be WI addition to, and not 
offset by, any other refund or credit provided by Respontfent to 
Complainant, I 

IT IS THEREFORE ORDERED that Respondent should refund to Complainant 
an amount equal to $1.47 for each month and each service I;ne described in Finding 
(4), abaye. 

IT IS FURTHER ORDERED t&t Respondent should refund to Complainant an 
amount equal to all taxes previously paid by Complainant to Respondent far each line 
and during each month described in Finding (4), &ove, but %ly to the extent SUCh 
taxes are attributable to the amount of $1.47. 

IT IS FURTHER ORDERED that Respondent should include in such refund 
interest at the rates set forth in the prefatory potion of this Order, compounded 
monthly, an the cumulative overcharge (in&ding taxes) in each month described In 
Finding (4), above, and in each subsequent month until such refund is paid. 

IT I6 FURTHER ORDERED that such refund shall be paid by Respondent to 
--Complainant within sixty days of the entry-of-this-Order-or. within-My..days of the 

completion of any judicial review of this Order, whichever is later. 

EN-J 610/9lO’d 595-l. 
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IT IS FURTHER ORDERED that such refund shall be accomplished by a single 
credit applied to Complainant’s bill for services provided by Respondent, or, if 
requested by Complainant, by check. 

IT IS FURTHER OROERED THAT thls Order is final: it is not subject to the 
provisions of the Administrative! Review Law. 

DATED: 
BRIEFS ON EXCEPTIONS DUE: 
REPLY BRIEFS ON EXCEPTIONS DUE: 

December 20.2000 + 

January 10,ZOOl - qh 
January 24,ZOOl - %b 

David Gilbert -.---w 
Hearing Examiner 
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